Mage nofpund or type unknown

OnHOW N3 pa3HOBUAHOCTEN AesATeNbHOCTN afBoKaTa ABASETCA NpeacTaBleHne UM
WHTEPECOB NOBEPUTENS B rPaXXAaHCKOM CyJ0NPoOM3BOACTBE. AIBOKAT Kak
npodeccruoHaNnbHbIN OPUCT 0bnagaeT 4OCTAaTOYHbIMU 3HAHUSMU N OMbITOM OJ1A

3P HEKTNBHOIr0 BbINOSHEHNS 33434, BO3JIO)KEHHbIX HA HErO 3aKOHOM W JOBEPUTENEM NPU
OCYLLECTBJIEHUN NPEACTABUTENBCTBA B FPa>k1aHCKOM Cy40MNPOnU3BOACTBE.

MpaBo rpa)kgaH BeCT CBOW fesla JIMYHO U Yepes npefcTaBuTenen 3akpenyeHo B CT.
48 I'M K. JIn4yHoe y4yacTune B Aene rpa>kjaHuHa He fnwaeT ero npaBa MMeTb MO 3TOMY
neny npepctasutens. Takum obpasoM, rpakgaHnH MOXeT BblbpaTb OA4HY U3 hopM
yyYacTus B rpa>KgaHCcKoM rnpouecce: nmbo BeCcTn feno An4Ho, 1mbo COBMECTHO C
npenctasutenem, nmbo yepes npencraBuTenis, He NPUHMUMan y4acTusa B npouecce.

OcHOBaHMeM O npencTaB/IEHNA NHTEPECOB AOBEPUTENSA B MPOLECcCe rpaKaaHCKoro
CyAONpon3BOACTBaA SABNSETCHA 3aK/II0O4YEHHOE MeXAY afiBOKAaTOM N AOBEPUTENIEM
cornalleHne Ha OKa3aHne IPUANYEeCKON NOMOLLN OBEPUTENIO NN HAa3HAYEHHOMY UM
nvuy. [loBepuTenb BrpaBe yNnoJIHOMOYUTb afiBOKaTa CoBeplUaTb BCe HeObXoaAnMble
NencTBmsa ons npencrtaBleHns ero MHTepecoB Npu pacCMOTPEHUN N pa3peLleHnn gena,
a MOXET MOopPYy4YUTb aiBOKATYy OCYLLECTB/IEHNE JINLLIb HEKOTOPbIX NPOoLEeCcCyasibHbIX
DNencTBun.

MK npegycMoTpeHbl CilyYan Ha3Ha4YeHUs CyoM aflBOKaTa B KayecTBe NpeacTaBuTens
NPy OTCYTCTBUMN NPEACTAaBUTENS Y OTBETYMKA, MECTO XUTEeNbCTBa KOTOPOro He
N3BECTHO, a TakXXe B APYrux npeaycMOTPEHHbIX peaepasibHbIM 3aKOHOM cilyyasx (cT. 50
MK). Takum obpa3oM, Ha3HavYeHne CyJOM aiBOKaTa NpeacTaBuTesieM Takoro
OTBETYMKa NpU3BaHO obecnevynTb ero KOHCTUTYLIMOHHOE NPAaBOo Ha cyaebHylo 3aLlnTy.

[MpaBO afiBOKaTa Ha BbICTYMNJIeHMEe B Cyie B Ka4YeCTBe npencrtaBuTenia yoocTtoBepsaeTcs
opaoepom, BblgaHHbIM COOTBETCTBYIOLLMM aABOKaTCKUM O6pa3OBaHI/IeM. BmecTe C TemMm,
oTAeJibHble NMOJIHOMOYNA aABOKaAT BlpaBe CoOBepLUaTb, €CJIn OHUN CrneunaJjibHO OroBOpPEHDLI
B JOBEPEHHOCTMH, BblaHHOW npencrtasndemMsiM nmuom. lNonHoOMo4mMA npencrasuTens
TaKXe MOoryT ObITb ornpepeneHbl B YCTHOM 3a4BJ1IeHUN, 3aHECEHHOM B NMPOTOKOJ1
Cy,ﬂ,e6HOFO 3aceaHuna nam B NMIMCbMeHHOM 3aABJIEHNN OOBepUTENA B Cyae.

OfHaKo npeacTtaBuTeNnIeM B NpoLecce MOXKET ABJIATLCA He TOJIbKO afABOKaT, HO 1 Apyrue
nnua, yoosnetsopsaowmne tpebosaHuam cT. 49 INMK. Cpeaun cybbekToB, MMeLWmnx npaso
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OCYLLLEeCTBJIATb NPeACTaBUTENIbCTBO B FPaXkKAaHCKOM MpoLiecce, K afiBoKaTy
npeaobsaBnaTCcA ocobeHHble TpeboBaHNA B CUY pada NPUYUH: NpodeccruoHannima u
KOMMNEeTeHTHOCTU, OpraHn3aLMoOHHO-MPaBOBOro N NPoLEeccyasibHOro cTaTycoB, 06 beEMOM
npeacTaB/€HHbIX MOJIHOMOYUIA, HPABCTBEHHOW N NCUXOJIOrMYECKOM NOATrOTOB/IEHHOCTU K
BbIMOJIHEHUIO CBOUX 06513aHHOCTEN, OTBETCTBEHHOCTU 33 Ka4eCTBO U CBOEBPEMEHHOCTb
BbIMNOJIHEHUS NPOMECCMOHaIbHOro A0JIra.

NonHOMO4YMA afBOKaTa B rpa)kA4aHCKOM npouecce persamMmeHTuposaHbl MK, OgHako
Hanbonee NosHO NpaBa M 06893aHHOCTM afgBOKaTa- NPeACcTaBUTeNA PacKpbiTbl B 3aKOHE
00 aiBOKaTCKOW OeATesIbHOCTU U afBOKaType.

3akoH 06 aABOKATCKOMN 0eATeNbHOCTU U afgBoKaType NpefoCcTaBul agBoKaTy Uebin psas
O4YeHb Ba)KHbIX MpoLeccyabHbIX NpaB: cobupaTb cBegeHns, Heobxoanmble ans
OKa3aHUs IPNONYeCcKon NMoMoLLN; onpallmMBaTb C X COracua auu, NpeanosioXnUTeIbHO
B/agenwmx nHpopmMmaumen no geny, Nno KOTOPOMY afBoOKaT OKa3blBaeT OPULANYECKYIO
nomoulb; cobupaTb U NPeacTaBiATb LOKYMEHTbI, KOTOpble MOryT ObITb NPU3HaHbI
AOKa3aTeNbCTBaMu Mo Aesy; Ha AOrOBOPHOM OCHOBE MpUBJIEKaTb CreunaancToB Ans
pa3bsACHEHMS BOMPOCOB, CBA3aHHbIX C OKa3aHUeM opnanyeckon noMoun; UKCMposaTb
MHGOPMaLMIO, B TOM YMC/IEe C MOMOLLbIO TEXHNYECKUX CPencTB, CoAep KaLlytcs B
MaTepuanax gena, No KOTOPoOMy OH y4aCTBYeT B Ka4ecTBe npencrtasutend (N. 3 CcT. 6
3akoHa 06 agBOKATCKOW AeATesbHOCTUN N afiBOKaType).

Hapsioy ¢ 3TUM B OTHOLLEHMWN afBOKaTa 3aKOH YCTaHaB/IMBAET pPa3J/InYyHble NpPaBOBbIe
3anpeTbl. Tak, B COOTBETCTBUM CO CT. 6 3aKoHa 06 aBOKATCKON AeATENbHOCTU 1
aZlBOKaType afBOKaT He BNpaBe NPUHATb OT NMua, obpaTUBLLEroCcsa 3a OKa3aHNeM
IOPUANYECKONM NMOMOLLN, MOPYYEHME B C/lyYae, eC/iv OHO UMeeT 3aBe0MO HE3aKOHHbIN
XapakTep. Tak)xe aBoKaT He BrpaBe NPUHMMATbL OT anua, obpaTuMBLLUErocs 3a
OKa3aHMeM IPUANYECKOM NMOMOLLN, NOPYyYEHME B C/lyHasiX, eCqiv OH nMeeT
CaMOCTOSITE/NbHbIN MHTEPEC MO NpeaMeTy COrlalleHns C 4OBEPUTENeM, OT/IMYHbIN OT
MHTepeca AaHHOro nmua, Mbo okasbiBaeT LPUANYECKYHO MOMOLLbL AOBEPUTEN!O,
NHTEepechbl KOTOPOro NMPOTUBOPEYaT UHTepecam AaHHOro anua.

Ha agBoKaTa BO3s1aratoTCa COOTBETCTBYIOLLME ero npoueccyajlbHOMY cTaTycy
o6sa3aHHOCTW. Tak, afiBOKAT O0JIKEH: YeCTHO, pa3yMHO 1 0o06pocoBeCTHO OTCTamBaTb
rnpaBa M 3aKOHHbIE MHTepeChl AoBepuTesna BCeMu cpencTtsaMmu, He 3anpeLeHHbIMK
POCCUNCKNM 3aKOHOL4ATENbCTBOM; MOCTOAHHO COBEPLUEHCTBOBATb CBOM 3HAHUSA U
NnoBbILATb KBanngpukayuio; cobnopgate Kogekc npogeccmoHasbHOM 3TUKK agBokaTa (.
1 cT. 7 3aKkoHa 06 afiBOKATCKOMN OeATeNbHOCTU N agBoKaType).



AOBOKAT B rpaxgaHCKOM CyaoMnpon3BOACTBE BrpaBe coBeplwaTb OT UMEHU U Mo
rMnopyYeHunto NpeacTaBisieMoro BCce npoueccyajbHble eNCTBUSA, @ UMEHHO B
cootBeTcTBMM c . 1 cT. 35 ITIK agBOKaT BNpase:

- 3HAKOMNTbCA C MaTepMaJZlaMn AeJia, enaTb BbIMNCKN U3 HUX, CHAMATb KOIMNW;
- 3a4BJIATb OTBO4bI;
- nNpencTaBJidTb AOKa3aTeJIbCTBa N y4aCTBOBaATb B X NCcaenoBaHnn,

- 3adaBaTb BOMPOCHLI opyrnm nnuam, y4aCTtByroLLMM B OeJie, CBUAETENAM, SKCNepTaM n
cneynanancCrtam,

- 3a9B/ISTb X04aTalCTBa, B TOM yucne 06 nctpeboBaHum AoKa3aTeNbCTB; AaBaTb
06BbACHEHNS B cyfle B YCTHOM U MUCbMEHHOWN hopMe;

- NIPUBOAUNTbL CBOW A0BOAbI MO BCEM BO3HUKAOLWMUM B Xo4e cyaebHoro pa3bupaTtenbcTsa
BOMpPOCaM, BO3parKaTb OTHOCUTENIbHO X04aTallCTB U AOBOAOB APYrUX NML, YH4aCTBYHOLLMX
B Oene;

- 06>)xanoBaTh cyaebHble MOCTAaHOBJIEHUS N UCMNOJIb30BaThb NMPeaoCTaB/IeHHble
3aKOHOAATEe/IbCTBOM O FPaXAaHCKOM CyA0MNpon3BOACTBE ApYyrme npoueccyasbHble
npaea.

CneumnanbHO O0/KHbI ObITb OrOBOPEHLI B OBEPEHHOCTM afiBOKaTa- NpeacTaBuTens,
BblAAHHON NpeacTaBASAEMbIM JIMLLOM, TaKMe NOJIHOMOYMNS, KaK NpaBo NpencTaBuTens Ha
noAnnucaHme NCKOBOro 3asaBsieHNs, NpeabsaB/eHNne ero B cyf, nepenadvy cnopa Ha
paccMOTpeHne TPETENCKOro cyaa, npeabsaBseHne BCTPEYHOr0 UCKa, NOJHbIN NN
4aCTUYHbIN OTKa3 OT NCKOBLIX TpeboBaHUN, yMeHbLLEHNE UX pa3Mepa, NpU3HaHne UckKa,
n3MeHeHue npegMeTa UM OCHOBAHUSA UCKaA, 3aKJl0YEHME MNPOBOIro COrJlalleHuns,
nepenady nosHOMo4YuUn apyromy nmuy (nepeposepue), obxanosaHme cygebHoro
MOCTaHOBJIEHUSA, NpeabaAB/IEHNE UCNOJIHUTENIbHONO AOKYMEHTa K B3bICKaHWUIO, NMoJslyvyeHune
MPUCY>XXOEHHOro nMyuwiecTsa nnu geHer (cT. 54 I'MK).

CeroagHs Hanbonbluee Ynucno rpaxagaHCKnMx aes B cyaax obuwien ropncankunm
paCcCMaTpnBaeTCHd B nopaake MCKoBoro ripomnssoacTBa rno crnopam, BoO3HMKalowWnMm mn3
rpa>xgaHCKux, CeMeNnHbIX, TPYAOBbIX, XKNNNLWHBLIX N NHbIX I'IpBBOOTHOLUEHI/II7I.

B npuvka3HOM Npoun3BoACTBE, B MPOM3BOACTBE MO AeflaM, BO3HUKAKLWMM 13 Ny6nyHo-
NMpaBOBbIX MPAaBOOTHOLLEHWIA, B 0COBOM NPOM3BOACTBE, B MPOU3BOACTBE MO Aesiam 06
OCMapUBaHUN peLLIEHNN TPeTEeNCKUX CYZ0B 1 O BblAavye NCMONHUTENbHbBIX JINCTOB Ha



NMPUHYONTENbHOE UCMOJIHEHWE pEeLlEeHUN TPEeTENCKUX Cy00B CPeaACTBOM 3alUTbl NpaB U
3aKOHHbIX NHTEPECOB BbICTYNAaET 3aaBNeHne, TpeboBaHna K dopmMe n coaepxaHuio
KOTOpPOro 3akpenneHol B CT. 124, 131, 267, 270, 271, 277, 282, 291, 295, 302, 308, 314,
419, 424 TTIK.

KOHKpeTHble ANencTBuA agBOKaTa, ocywiecTBadaroLwero npeactaBnTesibCTeBO B
rpa>XgaHCKOM cyaornpoun3ssogcTtBee, ornpenendaroTcd npoueccyasibHbIM CTaTyCoOM
noseputensa mn o6beMom nosHOMoO4UIA, KOTOPbIMW OOBEPUTEJb NOCHNTA HeobxoanMbIM
HaOe/nTb aABOKaTa-MnpenctaBnTeNn .

Mpu obpaweHn HGrU3NYeCcKoro Uan LPUANYECKOro NnLa K afABoKaTy 3a OKa3aHUeM
topMaNYECKOr NOMOLLN, aiBOKATY HEOOX0AMMO YCTAaHOBUTb MCUXOJIOFNYECKMA KOHTAKT C
06paTMBLLUMMCS NNLIOM, Pa306paThbCs B CyLLLECTBE €ro NpeTeH3nii N okas3aTb
KBaJIMPULIMPOBAHHYIO IOPUANYECKYIO NMOMOLLb. YOeAMBLINCL B 3aKOHHOCTY NOpYyYeHuit
KJIMEHTa, afiBOKaT NpUHUMaeT Ha cebs BegeHue Aena B cyae U oCyLlecTBaseT
NOArOTOBKY K cyaebHoMy pa3bupaTenbCcTBy, Npy 3ToM B becene ¢ noBeputenem
BbIICHSIET ero HamepeHusa n TpeboBaHuns, nydyaeTt obcToaTenbLCTBa Aena, AaeT
NpPaBOBYIO OLIEHKY NpobrieMe, pacKkpbiBaeT BO3MOXKHbIE MYyTU pa3peLLleHnss MPaBOBOro
crnopa, onpenenseT TakKTUKY BeJeHUs Aena B cye.

Mpy NOAroToBKe K cyaebHoMy pa3bupaTenbCTBY afBOKaTYy-NpeacTaBUTesNo Heobxoammo
Pa3bACHMTb CBOEMY LOBEPUTESIIO NOPSAAOK PaCCMOTPEHUS Aesa B cyle, ero
npoueccyanbHble NpaBa U 0653aHHOCTU, OAaTb COBEThI U PEKOMEHAALNN O MaHepe
NnoBeZleHns, 0 TOM, YTO U KakK C/ieyeT roBopuTb B Xo4e Aavyn 06bACHEHUA 1 npu
OTBEeTax Ha BOMPOCHI CyAa W APYrux auvL, y4acTBYOLWMKX B Aefe.

OcobeHHOCTbIO 0eATeNbHOCTM aABOKaTa Ha CTaAun NOAroTOBKM Aesa K cyaebHomy
pa3bupatenscTBy byneT ABNATLCA Kak cobupaHme n npencrtaBieHne AoKa3aTenbCTB,
Tak 1 opMMUpoBaHME NMPaABOBON NO3MLKN NO Aeny.

Ha nocynebHon ctagum agBokaT AOJIXKEH MPAaMOTHO COCTaBUTb BCe NpoLeccyasibHble
OOKYMEHTbI, MoAaTb UCKOBOE 3asABJ/IEHNE, BbIABUTb KPYT NINL, NOASEXAaLlNX K
MPUBNEYEHMIO K YH4acTUo B Aene, 3as8BUTb XxogaTanctea 06 ncrpebosaHumn
hokKa3aTenbCcTB, 06 obecnevyeHnn ncka nnm obecrneyeHnn gokasaTesibCTB, TO €CTb
COBEPLINTb BCe OENCTBUA, HeobxoanMble A1 CBOEBPEMEHHOIO pa3peLleHns gena.

NMepBOCTENEHHON Lesblo aZiBOKaTa B NOAFOTOBKE N NpeabsaB/ieHUN B Cy L MCKOBOIro
3asABsIeHNA ABNAEeTCSA HeobXxoaAMMOCTb J06UTbCA BO3OYXAEHMA NPOM3BOACTBA NO Aeny U
hanbHenwero paccMmoTpenHuns gena. MK cT. 131 n 132 ycTaHaB/MBaET nepeyvyeHb
ob6sa3aTenbHbIX TPeOOBaHUN K NCKOBOMY 3asBJIEHUIO. TEKCT NCKOBOIO 3asaBJ€HUSA O0J/IKEH



ObITb IOrNYHBIM, COAEPXKaTb PaKTM4YeCcKoe N HopMmaTneHoe 060CHOBaHNE 3asIBISEMbIX
TpeboBaHUN.

Hebpe)xHoe oTHOWweHMe agBokaTa K cobnogeHuto hopmaibHbiX TpeboBaHUn CocobHO
NPUBECTMN K HEraTUBHbLIM MpoLEecCyasibHbIM MOCNeACTBUSM: MPU HEBLINMOJIHEHUN
TpeboBaHMM K COOAEPKAHNID NCKOBOI0 3asBJIEHNS OHO ByaeT ocTaBsieHo 6e3 aABMXXeHus.
Ecnn agBoKaT He ycnen B CPOK, NPeaoCTaB/IEHHbIN CY0M, YCTPAHUTb BbiSiBJIEHHbIE
HeOOCTaTKW, B CBA3M C KOTOPbIMU NCKOBOE 3asiBJIeHME OCTaBsieHo 6e3 aABMXKeHuns,
NCKOBOE 3asBJieHne BO3BpaLlaeTcs. M3-3a nogobHbIXx HeNpogeCcCnoHabHbIX AENCTBUN
afBOKaTa OOBepUTENb PUCKYET He NoJAYYnUTb CyaebHyio 3aWmTy CBOUX MHTEPECOB, Koraa
peyb ngeT ob ncrteyeHUn Cpoka NCKOBOW AABHOCTN.

AnBOKaTy HeobxoanMMo umMeTb B BUAY o0CTOATENIbCTBA, KOTOPbIE MOTryT NOBJIeYb OTKa3 B
MPUHATUN NCKOBOIO 3asBJIEHNS U BO3BpalleHne NCKOBOro 3asaB/ieHNns,
npenycMoTpeHHble cT. 134 n 135 ITIK. lNpaBoBble nocsieaCcTBUSA 0TKasa B NPUHATUN
NCKOBOIO 3aBJIEHMSA 3aKJIIO4AOTCA B TOM, 4TO TaKOW OTKa3 NMpensaTCcTByeT NOBTOPHOMY
obpalleHunto 3a89BUTENSA B Cy C UICKOM K TOMY Xe OTBETYUKY, O TOM e rnpegmeTte n no
TeM XKe 0OCHOBaHMAM. [103TOMY B C/lyHae yBEepeHHOCTN aiBOKaTa B HE3aKOHHOCTN
[AHHOro pelleHnsa cyna, oH A0JIXKeH CBoeBpeMeHHO 06>kasioBaTb onpepenieHue cyabn 06
OTKa3e B NPUHATUN 3asBNEHNA NyTeM nogavyv 4YacTHOW »anobsbl.

CobniogeHne agsokaTom TpeboBaHUIN 3aKOHa NO3BOJINT €MY B KpaTyanllline CPpoKU
B036yanTb NPOM3BOACTBO NO Aesly B CyAe 1 NpeaoTBpaTUTb BO3HUKHOBEHME
NpenaTCTBMN B OBVXEHUN Aena, a 3Ha4yuT, C CaMOoro Havasna Hanmny4dwmnm obpasom
npencTaBuUTb MHTepeChl AOBepUTENS.

HemMmanoBa>kHOW CTaguen B rpa’ka4aHCKOM npoLecce ABASeTCA CTaAnsa NOAroTOBKM gena
K cynebHomMy pa3bupaTtenbcTBy. [logrotoBka Kk cyaebHomMy pa3bupaTtenbCcTBy ABAAETCS
obsA3aTenbHOM CTagmen No KaxxAoMy rpa>kaaHCKoOMy Aesy 1 NpoBoaNTCA Cyaben C
y4acTueM CTOPOH, APYrunx L, y4acTBYIOLWNX B Aesie, UxX npencrasutenen.

B cT. 148 I'TIK nepe4vuncneHbl Nnpegonpenensowme oeaTeNlbHOCTb afiBOKaTa 3a4a4un
OaHHOW CTaauum npouecca:

- YTO4YHEHNE PaKTUYeCKNX ob6CToATENbLCTB, UMEOLLNX 3HAYeHWe A8 NMPaBubHOMo
paspelleHns nena;

- onpepefieHne 3aKoHa, KOTopbIM clliefyeT PYyKOBOACTBOBATHLCA NPU paspeLlleHnn nena,
N YyCTaHOBJIEHME NPABOOTHOLUEHUIA CTOPOH;



- pa3peLlleHne Bonpoca 0 CoOCTaBe N1y, y4acTBYOWNX B Aene, 1 ApPYrmx y4aCcTHUKOB
npovuecca;

- npegcrtaBJieHne HeobXx0aAMMbIX AOKa3aTeNbCTB CTOpOHaMK, opyrmmMmm anuamu,
Y4aCTBYHOLWMNMUN B Oe)e,;

- NPUMUPEHNE CTOPOH.

CtaTtbsa 149 I'TIK onpepnenseTt Kpyr 4e€NCTBU CTOPOH Npu NOArOTOBKE Aena K cyaebHomy
pa3bupaTenbcTBy. Tak, Npy NOAroToBKe Aena K cynebHomy pasbupaTensCTBy afgBOKaT-
npeacTtaBuTeNb NCTLUA NepefaeT OTBETHUKY KOMUK A0Ka3aTeNbCTB, 000CHOBbLIBAOLLNX
hakTn4eckne oCHOBaHNA NCKaA, N 3aaBSeT nepen cyaben xogatancrea ob
ncrtpeboBaHUn fokKa3aTeNbCTB, KOTOPbIE OH HE MOXKET MNOoJIy4YUTb CaMOCTOATEsNIbHO be3
noOMOLLM cyAa.

AZIBOKAT, NPeACTaBAAOLWNIA NHTEPECH OTBETYMKA B JAHHOW CTAAUN FParkK4aHCKOro
npoLiecca:

- YTOYHAET NCKOBbIE Tpe6OBaHI/IFI ncTua n hakTn4eckme OCHOBaHUA 3TUX Tpe6OBaHI/IIZ;

- NpeacTaBAsieT UCTLY WA ero NpeacTaBUTEeNo U Cyay BO3Pa’KeHUst B MMCbMEHHOWN
¢opmMe 0THOCUTENIbHO UCKOBLIX TpeboBaHWUiA;

- nepenaeT UCTLY WK ero NpeacTaBUTesNo U cyay oKasaTesbCcTBa, 060CHOBbLIBalOLLME
BO3PaXKeHNsA OTHOCUTENILHO UCKA;

- 3a9BNgeT nepen cyaben xogatancrtea o6 ncrtpeboBaHum AokasaTenbCTB, KOTOPbIE OH
He MO)XXeT MNoJly4nTb CaMOCTOoATeNIbHO B6e3 noMown cyaa.

MoprotoBMTeNbHas CTagmsa cyaebHoro 3acegaHns NnpusBaHa onpenennTb, UMeTCa n
HeobxoanMble YC/I0BUSA ONS pacCMOTpeHusa gena no cywectsy. OCHOBHOW 3agaven ong
3TON CTagumn aBNsaeTcsa GopMmnpoBaHMe NPaBoOBON NO3ULIUN, BbIACHEHWE NO3UL NN
MPOTMBOMOJNIOXKHOW CTOPOHbI 1 (POPMUPOBAHNE AOKa3aTeIbCTBEHHOW Has3bl.

3aBepLuialoWwmMm 3TarnomM NnoaroToOBKM agBoKaTa K Be4eHUI0 gena ABNnaeTcs
npenBaputTensHoe cyaebHoe 3acefaHne, KOTOPOE MMEET CBOEN Lesiblo npoLeccyasibHoe
3aKpersieHne pacnopsaanTesibHbIX ENCTBUN CTOPOH, COBEPLUEHHbIX MPW NMOArOTOBKE
nena kK cynebHomy pasbupatenbcTBy, onpeneneHmne obCcTtoaTenbCTB, UMELWKNX
3Ha4YeHMe 0N NPaBUIbHOMO PacCMOTPEHUA N pa3pelleHns gena, onpenesieHmne
0OCTAaTOYHOCTM foKa3aTenbCTB no geny (ct. 152 INMK). AoBokaTbl-npeacTaBuTeNnn B
npeaBapuTesnbHOM cyaebHoOM 3acegaHnn MMELOT NMPaBo AaBaTb 00bSACHEHNS cyay,



npeacTaBsisTb AOKa3aTeNbCTBa, MPUBOAMTL AOBOAbLI, BO3pa)KaTb NPOTUB 3asiBJIEHUN 1
[OBOJ0B NPOTUBHOWM CTOPOHLI, 3a8BASATb XoAaTalkcTBa. B npeaBaputensHoM cyaebHoM
3aceflaHNN MOXXeT pacCMaTPUBATbLCS BO3pPa’KeHMe 0TBETYMKA OTHOCUTENIbHO NPOoMycKa
NCcTUOM 6€3 yBa)KUTeNIbHbIX MPUYNH CPOKA UCKOBOW AAaBHOCTU A5 3aLUUTbI NpaBa n
YCTaHOBJIEHHOI 0 hefepasibHbIM 3aKOHOM Cpoka obpalleHuns B cyn.

Mo OKOHYaHUW NpeaBapuTesiIbHOro cyaebHoro 3acefaHnsa cyabs, NPU3HaB Oen0
NOArOTOBNEHHbIM, BBIHOCUT ornpefesieHne 0 HasHavYeHun gena K cygebHomy
pa3bupaTenbCTBY, B KOTOPOM pacCMaTPUBAETCA M paspellaeTcs rpakaaHckoe Aeso rno
CyLLEecTBY.

Ha naHHOM 3Tane posib afBOKaTa-npencTaBuTens npoasnaseTcs Hanbonee apko. IMeHHO
34ecCb nponcxognT npouecc AoKa3biBaHUA, cobCTBEHHO, OT MOJIHOTbI KOTOpPOro n
3aBNCUT nocneayrouiee pewieHme.

B ocHoBe cynebHoro pasbupatenbcTtBa N€XUT MPUHLNMN COCTA3aTENbHOCTU U
paBHOMPaBUs CTOPOH, @ TakXXe YCTHOCTb, HEMOCPEeACTBEHHOCTb UCC/Ief0BaHNS
J[lOKa3aTeNbCTB N HEMPEPbLIBHOCTb NMpoLlecca. Pa3bnpaTensCcTBO Aesia NPOUCXoaNT Npu
HEen3MeHHOM coCcTaBe cyaa. B cnyyae 3ameHbl 04HOMO U3 CyAen B npouecce
paccMoTpeHunsa gena pasbupaTesnbCTBO AO/HKHO BbITb MPOM3BEAEeHO C CaMOro Havasna.

B Ha3Ha4veHHOe ansa pa3bupaTensCcTBa gesa BpeMsa npeacenatenbCTBYOWMA OTKPbIBaET
cynebHoe 3acepnaHune n 06bABNAET, KaKoe rpa)kaaHCcKoe AeNo NoANEXNT
paccMoTpeHuto. lNocne 3Toro Npou3BOAUTCA NMPOBEepKa ABKW Y4aCTHUKOB npoLecca u
pa3bsACHEHME X npoueccyanbHbIX NMpaB. MIHOrga KAMeHT CcTpeMnTca fobuntbes
CNyLlaHWA gena B OTCYTCTBME MPOTUBHOMN CTOPOHbI, OLUIMO0OYHO Nonaras, 4To Tak cyn
OyneT cnywaTb TOJIbKO €ro No3numnio U NpuMeT ee, Kak eQUHCTBEHHO BEPHYIO 1
3aKOHHY0. [1pn 3TOM afgBOKaTy cjieqyeT pa3bACHUTbL O0BepuTento nosoxxeHue ct. 330
MK, cornacHoO KOTOPOMY HesiBKa /1ML, Y4acCTBYIOLWWMX B Aesle N He U3BELUEHHbIX O
BpeMeHn n mecte cyaebHoro 3acenanus, asnsetca 6e3ycnoBHbIM OCHOBaHMEM 415
OTMeHbI cyfebHoro peweHuns. B To e BpeMs agBoKaT BrpaBe NPoCUTb CyA B
COOTBETCTBUU €O CT. 167 MK paccMoTpeTb Aesio B OTCYTCTBME NINLaA, YH4aCTBYOLLEro B
nerne, eCnn ykasaHHoe IMLUo Uan ero npencraBuTeNlb HE ABUINCL, HO Bbin
Haanexawmm obpa3omM U3BELLEHLI, U MPUYMNHbBI X OTCYTCTBMUSA CyO HE NPU3Ha
YBa>KNTeJIbHbIMU.

MpeancenatenbCTBYOWNA 00BbABNSET COCTaB Cyda U pa3bsCHSET NpaBa caMooTBoAa U
oTBoAa. B cooTBeTcTBUM CO CT. 164 ITIK, agBokaT- npencrtasuTeslb UMeET Nnpaso
3a8BUTb OTBO4 MMPOBOMY CyAbe NN Cydbe, MPOKYpPoOpY, CEKpeTapto cyaebHoro



3aceflaHuns, 3KCNepTy, CNeunaancTy, NnepeBoaymnKy.

B noaroToBMTENbHOM YacTu cyaebHoro pasbupatenscTBa fvua, y4acTBylolme B aene,
BNpaBe 3asBJISTb MOTUBMPOBAHHbIE XO04aTalNCTBa NoO BONPOCaM, CBSA3aHHbIM C
pa3bupaTenscTBOM fAena, 06 UCKNIYEHUN N3 NpoLLecca NPeACcTaB/IEHHbIX MUCbMEHHbIX U
BELLLECTBEHHbIX [0KA3aTe/IbCTB, HE OTHOCSLLNXCS K Aefy; 0 NpuoblieHnn K aeny
MUCbMEHHbIX U BELLLECTBEHHbIX A0Ka3aTeNbCTB, ayAno- Ui Buaeosanncu; ob
ncTpeboBaHUM A0Ka3aTENLCTB U Ap. Xo4aTancTBa pa3peLllatoTcsa CyaoM nocne
3aCNyLINBAHNSA MHEHUI APYruX L, Y4aCTBYOLLNX B Aene.

PaccMoTpeHMe aena no CywecTBY Ha4yMHaeTCca OO0K1aAoM npeacenaTesbCTBYIOWEro nim
Koro-nnbo 13 cyaen. 3aTemM npeacenaTesbCTBYOLWNN BbISCHSAET, MoAAEPXKNBAET K
ncTel ceon TpeboBaHMs, NPU3HAET IN OTBETHYUK TPEDOBaHMNSA UCTLLA U HE XKEeNatloT u
CTOPOHbI 3aKOHYUTb [eJ10 3aK/II0YEHNEM MUPOBOIro CcorfalleHmns. AoBOKAT AO/IKEH
Pa3bACHUTbL CBOEMY [JOBEPUTESIO 3HAYEHME U NPaBOBbIe NOCNEACTBUA OTKa3a OT MUCKa,
NpU3HaHNE NCKa OTBETYUKOM U 3aKJIl0YeHne MUPOBOro CorylalleHuns.

Nocne poknapga gena cypn 3acnywmsaeT oObACHEHUS NN, YH4aCTBYIOWMNX B Aene.
ApQBoOKaTy cnenyeT NMOAroTOBUTb JOBepuUTesia K favye 00 bACHEHU, KOTOPble O0JIXKHbI
ObITb YOeanTenbHbIMU N KacaTbCsa NNLWb PaKTNYeCKNX 06CToATeNnbCTB Aena, npm 3ToMm
ybeanTb, 4TO B 06BbACHEHUAX crneayeT niberaTb HEHY)XHbIX NoapobHocTen n
nobasneHnn, a Tem 6osee NCKNIOYNTb SMOLNOHAJIbHbIE BbliCKa3biBaHNA. [JaBaTb
00bACHEHMA MOXKET N afBOKaT- NpeacTaBuUTesb, MOAYEPKUBAS IOPULNYECKM 3HAYNMbIE
obcToATEeNbCTBA M BbICKa3bliBas Mo3muUnio CBOEro AoBepuTens no aesny.

AQBOKaT, y4acCTBYOLWMNIA B Aesie, BripaBe 3a4aBaTb BOMPOCHl APYron CTOpOHe cnopa,
BbISIB/IAS NPOTUBOPEYNSA U HEOBOCHOBAHHOCTb NO3MNLMN NPOTUBHOW CTOPOHLI. Cyabs
nMeeT NpasBo 3a4aBaTb BOMPOCHI JMLAM, Y4aCcTBYOLWMM B Aefie, B TOM 4YucCe aflBOKaTy, B
nobon MOMeHT gadn nMm o6 bLACHEHUN.

3aTeM cy[ C y4yeToM MHEHUNIN N, y4acCTBYyrOLWUNX B AeJsie, yCTaHaBJIMBaAET
nocsiegoBaTes/ibHOCTb NCceaoBaHUA 0OKa3aTEJIbCTB.

Mpn yCTaHOBMIEHUN NOpsAAKa NCCIeA0BaHMSA AOKa3aTeNIbCTB aBOKaTy cnenyeT BbibpaTbh
onpenenieHHyo NocaenoBaTe/IbHOCTb NpeaCcTaBAEeHUS AOKa3aTeNbCTB AN
noaTBEPXAEHMS CBOEN No3mumm n o6ocHoBaHHOCTM TpeboBaHM ero ooBEpUTENS.

PaboTa c noka3zaTenbcTtBaMu TpebyeT OT afBOKaTa He TOJIbKO FMyDbOoKNX Mo3HaHWUNM B
obnacTu npouecca, HO YMeHUe C NOMOLLLbIO UMEKLLNXCSA A0Ka3aTeNbCTB ybeanTs cyn B
060CHOBAHHOCTW N36paHHOM UM NPaBOBON MO3nLKN. KpoMe Toro, ymeHune



HeNTpasn30BaTh A0KA3aTeNbCTBA APYro CTOPOHLI NpoLIecca No3BosiSeT 06eccunnTb
NO3ULNI0 NPOTUBHOM CTOPOHbI N ABNAETCA OOHUM U3 3PPEKTUBHbLIX COCO6OB 3aLMThI
OTBETYMKA UM OTCTauBaHNS MHTEPECOB MUCTLA.

B ocHOBe nesaTenbHOCTN afgBoOKaTa-npencTaBuTeNs B rpaXKAaHCKOM npouecce JIeXuT CT.
56 I'MTIK, onpegensaowas, 4To CTOpPOHa A0J/KHaA AOKa3aTb Te 0bCcToATeNnbCTBa, Ha
KOTOpble OHa CCblJIaeTCs Kak Ha OCHOBaHUSA CBOUX TpeboBaHUN 1 BO3parkeHUn, ecnu
MHOE He NpefyCcMOTpPeHOo defepalsibHbIM 3aKOHOM. ECnn 3anHTepecoBaHHOE NINLO He
MOXXeT CaMOoCToATeNbHO obecne4ynTb NpeacTaBieHne HeobxoanMbIX AOKa3aTeNbCTB, OHO
BrpaBe 06paTnUTbCA C X04aTanCTBOM B Cy 00 0OKa3aHUM COAENCTBUSA B UX MOJTyHEHUN (Y.
| cT. 57 I'TIK). B cT. 68 I'TIK npegycMOTpeHO Ba>KHOe )15 nNpoLecca goKa3blBaHUS
MoJIOXKeHne, B COOTBETCTBUU C KOTOPbIM, eC/in CTOPOHa yAep)XMBaeT Haxoaswmecs y
Hee OOoKa3aTeNbCTBa U He NpeacTaBasgeT cyay, cya BripaBe o60CHOBaTb CBOU BbIBOAbI
06bACHEHUAMKN APYrON CTOPOHBI.

ALQBOKaT HagesieH psaaoM rnMpas Mo y4yacTUo B UCCnenoBaHUM Cy4OM OOKa3aTeNbCTB. Tak,
alBOKaT BrpaBe 3a4aBaTb BOMPOCbI CBUAeTeENAM, CneunaincCrtamMm mn aKCcriepTam,
y4aCTBOBaTb B ncciaenoBaHMn nMCbMeHHbIX N BeleCTBeHHbIX OKa3aTes1bCTB, 06paLLl,aTb
BHMMaHWe Cyda Ha Te NN nHble obcToAaTenbCcTBa. iccnenoBaHme noka3aTeslbCTB
npepgnosiaraeT o3HakomMJsieHne ¢ HUMU, NX aHaJin3, yCtaHoOBJIEHNE cBszen Mexay
oTAeJibHbIMN OOKa3aTeJIbCTBaMW, a TakKXe oueHKa MX OTHOCMMOCTU, OOMNYCTUMOCTN,
OOCTOBEPHOCTUN N AOCTATOYHOCTMN.

Ocoboe BHMMaHWe agBokaT obpalwiaeT Ha Takmne Buabl cyaebHbiXx JOKa3aTeNbCTB B
rpa>kgaHCKOM rpouecce, Kak aygno- n sugeosanucu. Ctatoa 77 I'MIK co3pana
npeanocbIKN A8 BO3MOXXHOW NPOBEPKN AOCTOBEPHOCTU ayano-, BUAeo3anuncen.
ALBOKaTy criegyeT MMeTb B BUAY, YTO NpeacTaBieHne ayamo-, Buaeosanmcen LoJIKHO
COMNpPOBOXXAATbCH YKa3zaHMEM CBeeHUN 0 TOM, KTO, KOrfa ux caesasna u B Kakux
YCJIOBUSAX OHW OCYLLLEeCTBJIA/INCL, U BOMPOC O A0NYCTUMOCTW TAaKOro poZa AoKa3aTesibCTB
byneT pewaTb Cyh, B Ka)XA0OM KOHKPETHOM cilydae ncxons us Hopm MK,

B cnydae npencrasneHns AONOJIHNTESIbHbIX MaTepMaoB HEMOCPEeaACTBEHHO Nepes
C/lyWwaHueM B cy, AOKYMEHTbI OOJIKHbI ObITb TWaTENbHO N3y4YeHbl aJBOKAaTOM U1
06Cy>XaeHbl C ero KAMeHTOM A0 Havana cyaebHoro 3acegaHusa oas nojyv4eHus oT Hero
npu HeobxoaNMMoCTK pa3bACHEHU N BO3MOXXHOW KOPPEKTUPOBKM BbipaboTaHHON paHee
no3muunn.

Mocne nccnenoBaHUA BCex A0Ka3aTeNlbCTB U NPU OTCYTCTBUN 3asBJIEHNI OT UL,
y4dacTByrwOwmnx B gese, nx I'IpeJJ,CTaBI/ITeJ'IePI O XXeJlaHW BbICTYTINMNTb C AOMOJIHNTEJIbHbIMA



06bACHEHUAMK Cy O MepexoanT K 3aKJII4YNUTEeNIbHOW CTaaun cynebHoro pasbupaTtenbcTBa
- K cyaebHbIM npeHunam.

CynebHble NpeHns COCTOAT U3 peyvent N, YHacTBYOLINX B Aene, N UX NpeacTaBuTenen.
MepBbIM BLICTYMNAET UCTEL, U €ro NpeacTaBuUTesb, 3aTEM - OTBETUYMK N €ro
npencTaBMTENb.

BbICTyNJIeHME B NPEHNAX HEBO3MOXKHO 3apaHee NoAroToBUTh B OKOHYaTeIbHOM BUE B
OT/IMYME OT peyn B 06bACHEHUAX. B cBoel pevn afBoKaT AOJIKEH elle pa3 AoHeCTU Ao
Cy/Zla COrJlaCoBaHHYO C JOBEPUTESNIEM MPABOBYIO MO3MLUIO MO AENY, NPOaHAIM3NPOBAThb U
OLIeHMTb UCC/Ief0BaHHbIE CyAOM A0Ka3aTeNbCTBA, YKa3aTb Ha TO, Kakue
obcToATENbCTBA Aesa, N0 €ro MHEHUID, MOXXHO CYMTATb AOKa3aHHbIMU, Kakne
06CTOATENbCTBA TaK U HEe MOJIyYUIM NOATBEPXKAEHUS.

[Mocne nponsHeceHuns peqe|7| BCeMU J1nmuamMmun, y4aCtByrwoimMmm B geine, nx
npegcCrtaBnTenAaMm OHM MOTYT BbICTYIMNTb C PErJinkamMm, 4yTObbI C y4€ToM BCero
CKa3aHHOro B npeHunsax cqoopMysimpoBaTb nocsienHme y6eﬂ,v|Teanb|e 0oBOAdbl B
obocHoOBaHMe CBOUX Tpe6OBaHI/II7I nnn BOBpa)KeHMIZ. He cnepnyeT oTKa3biBaTbCA OT
nponmsHeceHnsa perJinkn, Tak Kak Jiyyille BCcero 3arnoMmHaloTca nocsieaHmne CKa3saHHble
cJioBa.

MNocne cynebHbIX NPEHUA Cyn yoansaeTca B COBELATENbHYI0 KOMHATY ANs NPUHATUS
peLleHmns, 0 YeM npeacenaTenbCTBYOWNMA 06BbABASET NPUCYTCTBYOLWMM B 3ae
cynebHoro 3acepaHus.

B cooTBeTcTBUK co cT. 231 MK nuua, y4acTeywoLwme B gene, UxX npenCcraBuTesb Bripase
03HAaKOMUTbLCS C NPOTOKOJIOM cyaebHOro 3acegaHnsa N B Te4eHme NATn OHEen Co AHSA ero
noanncaHma noaaTb B MUCbMEHHON hOpMe 3aMedYaHIns, yKa3aB Ha AONYyLWEHHbIE B HEM
HEeTOYHOCTM 1N (UNN) Na ero HEMNOJIHOTY.

BblHeceHHOe Mo aeny pelwieHne, He oTBeYalllee nHTepecamMm LoBepuTesid, anBoOKaT-
npeactaBmnTeslb C corslaCmna noBepuTesid BripaBe o6>xanoBaTb B BbILLECTOALLYIO
NMHCTaHUWIO.

ALBOKaT-NpencTaBuTeNb LOJIKEH HE A0NYCTUTb BCTYMJIEHNS B 3aKOHHYIO CUY
He3aKOHHbIX N HEOBOCHOBaAHHbIX PeLleHnn 1 onpefeneHnit cyaa no rpaxAaHCcKum
nenam.

B npouecce o6xanoBaHus cyaebHbIX pelleHnii OCHOBHas pPoJib afjBoKaTa CBOAUTCS K
NPOBEpPKE OCHOBaHWUI AN 06>XKanoBaHWs, rPAMOTHOIr0 COCTaBeHns XKanobbl. na 3Toro



aZlBOKAT OOJDKEH N3YyYMTb MaTepuasbl Aena, NPoTOoKoAbl cynebHoro 3acenaHums,
BbISCHUTb, MPaBWUJIbHO N NPUMEHSINCb HOPMbl MaTepPMasIbHOr0 N NPOLLEeCcCyaslbHOro
npasa, MNOAHO nn BbIIN nccnenoBaHbl 06CTOATENLCTBA AeNa, CONOCTaBUTb 4OBOAbI
CTOPOH N OOKa3aTesibCTBa, BblABUHYTbIE MM B 060CHOBaHME CBOeWr No3nLum rno aeny, c
NX OLLEHKOW Cy0M, MPOMU3BECTM aHaIM3 BbIBOAOB CyAa B OTHOLUEHUN (DaKTUYECKMX
06CTOATENLCTB A€Na U UX NPAaBOBON MHTEpPNpeTaLnun.

Ha peweHunsa Bcex cynoB B Poccnnckon denepaunm, npuHATLIE MO NEPBON MHCTaHLUN,
CTOPOHaMU U APYrMMU MuaMn, y4acTBYOLWUMUY B Aesle, MoxXeT ObliTb NofaHa
anennaunoHHas xanoba. AnennsunoHHas kasnoba MoxeT b6bITb NOJaHa Yepes cya,
NMPUHABLWINN peLlleHne, B Te4yeHne Mecsua Co AHA NPUHATUA peLlleHus cya B
OKOHYaTeNbHON (hopMe, eCsIn NHble CPOKWN He yCTaHoBNeHb! T K.

Copnep>xaHue anennaumoHHoOM xasnobbl onpepnenseTcs cT. 322 MK, Xanoba kak
npoueccyajbHbI JOKYMEHT OOJ/DKHA CcoAep)XaTb HAaMMeHOoBaHMe cyia, B KOTOPbIN OHa
ajipecyeTcs, HaMMeHoBaHWe JinLa, ee NofatoLLero, ero MecTo XuTesbCTBa WIN MecCTa
HaxXxoXAeHWs, YKa3saHue Ha pelleHue cyna, kotopoe obxanyeTcsa, TpeboBaHus nmua,
nogatoLlero »asnoby, 1 OCHOBaHMSA, NO KOTOPbIM OH CYMTAET peLleHne cyaa
HernpaBWJibHbIM, NepeYeHb NpuaaraeMolix K xxasnobe gokasaTesnbCTB.

B »xanobe, ncxoas ns pakTUYeCcKnx ob6CcToaTeNnbCTB U MaTepMasioB Aena, 4aeTcs OUueHKa
cynebHoro pelleHns Kak akTa nNpaBoCcyaus, U3naratTcs A4OBOAbI O €ro 3aKOHHOCTU r
obocHoBaHHOCTK. [Mpun 3ToM TpeboBaHMS NMLUa O0/KHbI ObITb YHETKUMU N ACHBIMN,
MOTMBUPOBAHHbLIMU, 3aKOHHBLIMU U 0OOCHOBAHHbLIMW.

OcHoBaHMEM Ana nogayn anennsaynoHHOW »anobbl ABASAETCA HE3aKOHHOCTb U
HeobOoCHOBAHHOCTb BbIHECEHHOI 0O peweHna, HapyLweHune nianm HernpasuJibHoOe
npnMmeHeHne HoOpMm MaTepunasZibHOro Nian npoueccyasibHoOro rnpasa rnpu ocywiecTeBiaeHnn
npasocyounsa rno rpa>XgaHCKnMM gesam.

OcobeHHOCTM anennsauMoHHOro NPON3BOACTBA 3aK/IO4AOTCA B TOM, YTO CY .
anenAuMOHHON MHCTaHUMK, paccMaTpuBas 4eNno no npasuiam Npon3BOACTBa B cyae
nepBOn MHCTaHLUMW, BNpaBe yCTaHaB/IMBaTb HOBble DaKTbl N NCCef0BaTb HOBbIE
hokasaTtenbcTBa (cT. 327 I'MIK). AgBoKaTy cnefnyeT NOMHUTbL, 4TO HOBble TpeboBaHUS,
KOoTopble He Bbln NpegMeToM pacCMOTPEHUSA B Cyae NepBON MHCTAHUUN, He
NMPUHUMAIOTCA N HE pacCMaTPUBAKOTCA CYAOM anennsaumoHHON NMHCTaHUU. KpomMe Toro,
B CyAe ane I UuNOHHON NHCTaAHUWN He NPUMEHSAIOTCSA NpaBu/ia 0 CoOeanHeHUn n
pasbeAVHEHNN HECKONbKNUX UCKOBbIX TpeboBaHu, 06 nameHeHUn npegmeTa Uin
OCHOBaHNA UcKa, 06 n3MeHeHNN pasmMmepa UCKOBLIX TpeboBaHM, O NpeabABNEHNN



BCTPE4YHOIro nckKa, o 3aMeHe HeHaaneXXalwero oreeT4mka, o rnpmBsyie4eHMnM K y4aCTtumio B
aene TpeTbux nuu. [lena B cygax anennsayMoHHOWM MHCTaHUMKN, 3a UCKJTIOYEHUEM
paIZOHHbIX CynoB, paCCMaTpUBalOTCA KOJIJiermajibHO.

ALBOKaT-NpencTtaBuTeslb B anesNayMOHHON MHCTaHUUM OENCTBYET TakK Xe, KakK 1 npu
paccMOTpeHun aena B cyae nepBon MHCTaHUWKW, NOCKOJIbKY NPOBEpPKa 3aKOHHOCTU U
060CHOBAHHOCTN pelleHns cyfa oCywecTBASeTCA NyTEM BTOPUYHOIO pacCMOTPEHMUSA
nena, no cywecty. lNpenesbl pacCMOTPEHNS B Cyae anennsayMoOHHOW MHCTaHU NN
onpegeneHbl B cT. 327.1 I'MK. Cyn anennsaymMoHHON MHCTAaHUMK paccMaTpuBaeT aeno B
npeaenax noBOAOB, N3/I0XKEHHbIX B XXasiobe nnm npencraBieHNn N BO3Pa>KeHUSAX Ha
HUX. OQHaKO B MHTepecax 3aKOHHOCTU cy anennsaunMoHHOW NHCTaHUMN BripaBe BbINTH
3a npenensbl XXanobbl U NPOBEPUTL pelleHne cyaa B nosHOM ob6beme. OnpenenexHne
anesNIAuMOHHOIO cyaa BCTYMaeT B 3aKOHHYIO CUJTY CO OHSA ero NpuHATnS.

AnBoKaT BrnpaBe ob6)xasnoBaTb B CyA anennsaumMoHHON NMHCTaHUUM onpenesneHns cyaa
nepBoM MHCTaHUWUN OTOENIbHO OT peLleHnsa cyna, B csiydae ecsim 3TO NnpefycMoTpPeHO
MK, nnbo ecnn onpegeneHne cyaa UCKAKOYaeT BO3MOXXHOCTb AaJibHENLEro ABUXEeHNS
nena. YactHasa xxanoba moxeT 6bITb NOfaHa B Te4eHne naTHaguaTn AHEen co OHSA
BblHECEHUA onpeaeneHns cyga nepson MHCTaHuuun. MNMpn 3ToM YacTHasa »asoba Ha
onpepeneHne cyga nepson MHCTaAHLUMKU, 3@ UCKJIIOYEHMEM onpenesieHnn o
NMPUOCTAHOBJIEHMWN MPON3BOACTBA MO AeNy, O NpeKpaLLeHN NMPON3BOACTBa Mo geny, ob
OCTaB/IeHNN 3aaBseHNsA B6e3 pacCcMOTpeHUs, paccMaTpuBatoTca 6e3 niseweHns nnu,
yyYacTByoLWmMX B gene. OnpepeneHne cyaa aneIaUMOHHON NHCTaHUWK, BbIHECEHHOE MO
YacTHOM »xasobe, BCTynaeT B 3aKOHHYI CUJYy CO AHSA ero BblHECEHMS.

BcTynuBwme B 3aKOHHYO cuiy cyaebHble NoCTaHOB/IEHUS, 3a UCKOYEeHNEM CynebHbIX
nocTtaHosneHuin BepxosHoro Cyaga P®, moryT 6biTb 06>kanoBaHbl aBOKaTOM C cornacums
noBepuTens B Cy KaCCauMOHHOW MHCTAHLUMK B TeYeHne WeCcTn MecsLeB Co OHSA
BCTYMNJIEHMSA B 3aKOHHYIO CUJ1Y NPU YCNOBUUN, 4TO Bblsin ncyeprnaHbl MHble YCTaHOBJIEHHbIE
3aKOHOM crnocobbl 06>kanoBaHUsa cyaebHOro NnocTaHOBAEHUSA 00 AHSA BCTYMNJIEHUS ero B
3aKOHHYI0 Cuy.

ApBoKaT Npu obpalleHnn B KaCCaLuMOHHYI0 MHCTAHUMIO OOJIKEH YHYUTbIBATb, YTO
OCHOBAHUSAMU AN18 OTMEHbl NN U3MEHEHUs CcyaebHbIX NOCTaHOBIEHNIN B KaCcCaLlMOHHOM
nopsake ABAATCA CyLWEeCTBEHHbIE HapyLeHNsa HOPM MaTepuaabHOro Nau
npoLeccyanbHOro npaBa, NOBAUABLUME Ha UCXOA Aena, 6e3 ycTpaHeHUA KOTOPbIX
HEBO3MO>XHO BOCCTAHOBJ/IEHME 1 3alMTa HapyLeHHbIX NpaB, CBO6OA N 3aKOHHbIX
WHTEPECOB, a TakK)Xe 3alinTa OXpaHseMbiX Ny6ANYHbIX MHTEPECOB.



Mopaye xanobbl NnpeawecTByeT paboTa agBoKaTa-NpeacTaBUTENS MO BbISIBJIEHUIO
HapyLUEHWN, NPN HANNYUK KOTOPbIX MOAAETCA KaccaunmoHHasa xanoba. CogepxaHue
»anobbl 4OKHO COOTBETCTBOBATbL TpeboBaHmam cT. 378 MK 1 4eTKO yKa3biBaTb Ha TO,
Kakoe HapylleHue gonyLweHo cygamm, paHee paccMaTpuBaBLLIMMU 010, KaK 3TO
OTpa3nIoCb Ha NOCTAHOBJIEHUN Cyda, KOTOpOEe BCTYMNMWJI0 B 3aKOHHYIO CUY, N3JI0XKEHNE
npocbbbl obpawlatoerocs nmua.

Kpome Toro, BCTYNuBLLWE B 3aKOHHYO cuny cyaebHble NOCTaHOB/IEHUS, YKa3aHHbIE B Y. 2
CcT. 391.1 MK, moryT 6bITb NEpeCcMOTpeEHbI B Mopsaake Haa3sopa lNMpesnanymom
BepxoBHoro Cyna P® B TeyeHne Tpex MecsLeB CO OHA NX BCTYMJIEHUSA B 3aKOHHYIO CUY.
Mpn HanNM4YMM ocHoBaHMM Nsa obpalleHnsa B HaA30PHYO MHCTaHLUMIO afBOKaTy cieayeT
OOJ/KHOE BHUMaHMe yoennTb cogep>xaHuto n TpeboBaHMUAM Haa30pHOW »Kanobsl,
npenycMoTpeHHbIM cT. 391.3 ITIK.

CynebHble mocTaHOBNEHUA NogJsiexxaT OTMEHe UM U3MEHEHUIo B MopsaaKe Haa3opa,
ecnu NMpesnanym BepxosHoro Cyaa P® ycTaHOBUT, 4TO COOTBETCTBYHOLLEe obxanyemoe
cynebHoe NnocTaHOBNEHNE HapyLlaeT:

1) npaBa n cBobOAbI HeNoOBEKa U rpaXKAaHWHa, rapaHTUPOBaHHble KOHCTUTYLMEN,
obwenpn3HaHHbIMK NPUHLMNAMN U HOPMaMN MeXOYyHapooHOro npaea,
MeXXAYyHapo4HbIMN forosopamu PO;

2) NMpaBa N 3aKOHHbIE NHTepeChbl HeornpeaneaeHHoro Kpyra Jmw Uin nHble I'Iy6J'IVI‘-IHbIe
NHTEpPECHI,;

3) eanHoobpa3me B TOJIKOBAHUM U MPUMEHEHUM CylaMX HOPM MpaBa.

NMocTaHoBeHMe pe3ngnyma BepxosHoro Cyna PO BCTynaeT B 3aKOHHYKO CUJTy CO OHA
ero NMPUHATUA n 06>XKanoBaHUIO HE MOONEXMUT.

Cyﬂ,e6HbIe MOCTaHOBJIEHNA MO rpa>XxaaHCKM geJsiaM, BCTyrnmeLLnMe B 3aKOHHYIO C1y,
MOryT ObITb nepecMoTpeEHbI Mo BHOBb OTKPbIBLUMMCA NJIN HOBbIM obcTosATENLCTBAM.

Mpouenypa nepecMoTpa No BHOBb OTKPbLIBLUMMCS UM HOBbIM 06CTOATENbCTBAM
3akpenneHa B rn. 42 I'MK. B cT. 392 I'TIK npegycMoTpeHbl OCHOBaHUA AN rnepecMoTpa
MO BHOBb OTKPbIBLUMMCA 06CTOATENbCTBAM, UMW ABASIOTCS:

- CyWeCTBEHHble AN gena obCcToAaTenbCTBa, KOTOpble He Bblin 1 He Moram BbITb
N3BECTHbl 3aABUTENIO;



- 3aBe0MO JIOXKHbIe MOoKa3aHWs CBUOETeNs, 3aBe40MO JI0OXKHOE 3aK/l0YEeHNE 3KCMepTa,
3aB€0MO HernpaBWJbHbIA NepeBoa, haibCUUKaums AoKa3aTenbCTB, NOBJEKLLINE 3a
cobol NpUHSATNE HE3AKOHHOIO MM HEOOOCHOBAHHOIO peLLEeHMs, onpeaeneHns cyna,
NOCTaHOBJIEHNS Npe3nanyMa cyaa Haga30pHON MHCTaAHUMKN N YCTAaHOBJIEHHbIE
BCTYMMBLUWM B 3aKOHHYIO CWUJTy MPUrOBOPOM Cyaa;

- NPeCTyNJIeEHNS CTOPOH, APYIrMX 1L, YHaCTBYIOLWNX B Aefe, NX npeactaBuTenen,
npecTynaeHnsa cynen, CoBeplleHHble NP PAaCCMOTPEHUN U pa3peLleHnn OaHHOro aesa u
yCTaHOBJIEHHbIE BCTYMUBLUMM B 3aKOHHYIO CUJly MPUIrOBOPOM Cy[a;

K HOBbIM 06CTOATENbCTBAM OTHOCATCS:

- OTMeHa cyebHOro NoCTaHoBIeHUS cyAa obLen PUCaANKLUMN Nan apbuTpaKHoro cyaa
nM6H0O NOCTAHOBJIEHUS FOCYAaPCTBEHHOrO OpraHa uam opraHa MecTHOro
camMoynpaBJieHNs, NOCAY>XUBLUMX OCHOBAHWEM A5 NMPUHATUSA CyAebHOro nocTaHoB/IeHUS
no gaHHoMy Oeny;

- MPU3HaHMe BCTYMNMUBLUMM B 3aKOHHYIO cuNly cyaebHbIM NOCTaHOBMIEHMEM Ccya obLien
IOPUCONKLNM NN apbUTParKHOro cyaa HeAeNnCTBUTENbHOW CAesKN, NoBaeKLen 3a cobon
NPUHSATNE HE3AKOHHOI0 UM HeobOCHOBAHHOIO Cy4ebHOro NoCcTaHoBIEHNS NO AAaHHOMY
neny;

- npu3HaHue KOHCTUTYUNOHHbIM Cyaom P® He COOTBETCTBYHOLWMM KOHCTUTYL NN 3aKOHa,
NnPMMEeHEeHHOro B KOHKPEeTHOM AeJie, B CBA3M C NPUHATUEM peLleHuns, No KOTOPoOMY
3aaBuTeNb obpawanca B KOHCTUTYUMOHHbIN Cy g PO,

- ycTaHoBsieHne ECIMY HapyLweHna nosoxxeHnin KoHBeHUMN 0 3aliuTe npaB YesloBeka u
OCHOBHbIX cBOBOA NMPY paCCMOTPEHNN CYAO0M KOHKPETHOro gena, B CBSA3M C NPUHATUEM
peweHnsa No KoOTopoMy 3asaBuTenb obpawanca B ECIMY;

- onpepeneHne (M3MeHeHWe) B NocTaHoBNeHnn Npe3ngnyma BepxosHoro Cyaa PO
NPaKTUKN NMPUMEHEHNSA NPaBOBON HOPMbI, MPUMEHEHHOW CYy40M B KOHKPETHOM aene, B
CBSA3UN C NPUHATUEM CyaebHOro NocTaHOBEHUSA, MO KOTOPOMY MOAAHO 3asBJ/IeHNE O
rnepecMmoTpe Aesia B nopsagke Hagsopa, Win B noctaHosneHun MNpesngnyma BepxoBHOro
Cyna PO, BbIHECEHHOM MO pe3yJsibTaTaM PacCMOTPEHUA APYroro gesa B nopsgke
Hag3opa, nan B noctaHosneHuu MNneHyma BepxosHoro Cyna P®.

ApnBoKaT Npu NpPon3BOACTBE MO BHOBb OTKPbIBLUMMCSA 06CTOATENIbCTBAM A0JIXKEH
MOMHUTb, YTO BHOBb OTKPbIBLUMECS 0O6CTOATENbCTBA - 3TO (haKThl, a He cyaebHble
N0Ka3aTeNnbCTBa Mo Aeny, npegHasHavYeHHble A5 YCTaHOBNEHUS 3TUX (haKTOB.



3asaBsieHne MoXKeT ObITb MOAAHO B TeYeHne Tpex MecdueB CO AHA yCTaHOBJ1eHUA
06CcTOATENLCTB, ABMAAKOWNXCA OCHOBAHNEM nepecmMmoTpa.

ObcTosATENnbCTBA, NOCAY)XNBLUNE OCHOBAHMEM K NEPEeCMOTPY NOCTAaHOBIEHMS MO BHOBb
OTKPbIBLUMMCS NN HOBbLIM 06CTOSATENLCTBAM, A0JIKHbI ObITb AOKa3aHbl, MOCKONbLKY Cy[,
pa3pellaowmn xogaTancTeo 0 NepecMoTpe NOCTaHOBNEHUSA, AOJIKeH ObITb ybexxaeH B
HaJINYMM OCHOBaHMI AaNnsa nepecMmoTpa. OCHOBHas poJib aflBOKaTa Ha AaHHON CTagumn
npouecca 3akato4aeTcsa B TOM, 4Tobbl foKa3aTb cyay He06XoaMMOCTb, 3aKOHHOCTb
nepecMoTpa.

Mpouenypa nepecMoTpa BCTYMNUBLUMX B 3aKOHHYO CUy CyebHbIX MOCTaHOBIEHWU
obecneymBaeT AOMNOSIHUTENbHbIE FAPAHTUN OJ1S HAANEXKALlero oCyLecTB/IeHUs
npaBoCcyaus, BbIHECEHUSA 3aKOHHbIX 0O0CHOBAHHbIX MOCTAHOBJIEHWUN.

MpodeccnoHannsm n KBaanpmumpoBaHHOCTb afABOKaTa-npencTaBuTens B0 MHOroM
CNocobCTBYIOT HaaNexawemMy COCTaBIeHUIO anennsauMoOHHON, KaCCaLMOHHOW 1
HaA30pHON XXanob 1 yKpensaeHnto aBTopuTeTa aABOKATCKON KOpPNopaLumn, OKasbiBatoLLLEN
KBa/IMPUNLNPOBAHHYIO IOPULANYECKYIO MOMOLLb.



